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Ms. LaDonna Castafiuela
Texas Commission on Environmental Quality

Office of Chief Clerk, MC 105
P. 0. Box 13087
Austin, Texas 78711-3087
Re:  SOAH Docket No. 582-08-1700; TCEQ Docket No. 2008-0091-UCR; Petition of
Ratepayers Appealing Rates Established by Clear Brook City Municipal Utility

District;
SOAH Docket No. 582-08-2863; TCEQ Docket No, 2008-0093-UCR; Appeal of
the Retail Water and Wastewater Rates of the Lower Colorado River Authority;
SOAH Docket No. 582-09-1168; TCEQ Docket No. 2008-1645-UCR; Petition of
West Travis County Municipal Utility District No. 3 for Review of Raw Water

Rates
Dear Ms. Castaftuela:
Enclosed please find Clear Brook City Municipal Utility District’s Brief on the
Administrative Law Judges’ Request for Answers to Certified Questions for filing.

If you have questions, please contact me at (713) 651-5453.

Very truly Y%
aul C. Sarahan
PCS/kyb |
Enclosure
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Ms. LaDonna Castafiuela
May 6, 2009
Page 2

Ce:  Administrative Law Judges
Hon. William G. Newchurch
Hon, Henry D. Card
Hon. Kerrie Qualtrough
State Office of Administrative Hearings
300 West 15% St., Suite 502
Austin, Texas 78701

Service List
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TCEQ DOCKET NO. 2008-0091-UCR .
' CHIEF CLERKS OFFIQE
PETITION OF RATEPAYERS § BEFORE THE STATE OFFICE
APPEALING RATES ESTABLISHED  §
8 OF
BY CLEAR BROOK CITY §
MUNICIPAL UTILITY DISTRICT  § ADMINISTRATIVE HEARINGS
SOAH DOCKET NO. 582-08-2863
TCEQ DOCKET NO. 2008-0093-UCR
APPEAL OF THE RETAIL WATER  § BEFORE THE STATE OFFICE
AND WASTEWATER RATES OF THE  §
§ OF
LOWER COLORADO RIVER §
AUTHORITY § ADMINISTRATIVE HEARINGS
SOAH DOCKET NO. 582-09-1168
TCEQ DOCKET NO. 2008-1645-UCR
PETITION OF WEST TRAVIS § BEFORE THE STATE OFFICE
COUNTY MUNICIPAL UTILITY § ‘
§ OF
DISTRICT NO. 3 FOR REVIEW OF  §
RAW WATER RATES 8 ADMINISTRATIVE HEARINGS

CLEAR BROOK CITY MUNICIPAL UTILITY DISTRICT’S
BRIEF ON THE ADMINISTRATIVE LAW JUDGES’ REQUEST FOR

ANSWERS TO CERTIFIED QUESTIONS
TO THE HONORABLE COMMISSIONERS OF THE TCEQ:
COMES NOW, Clear Brook City Municipal Utility District (the “Distriet™) and files its
Brief on the Administrative Law Judges’ Request for Answers to Certified Questions.
Specifically, on May 1, 2009, the Administrative Law Judges (“ALJs”) in three proceedings
pending before the State Office of Administrative Hearings (“SOAH”) certified the following

questions:

652928111/ 10602770
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1. Is Texas Water Code section 49.2122 so inconsistent with Texas Water Code

section 13,043(j) that the two statutory provisions cannot be harmonized?

2. Does Texas Water Code section 49.2122(b) create a presumption that rates set by
a district are properly established absent a showing that the district action setting the
rates was arbitrary and capricious?

3. Does Texas Water Code section 49.2122(b) only create a presumption that
customer classes established by a district are properly established absent a showing
that the district action establishing the classes was arbitrary and capricious?

4. If the answer to Question No. 2 is YES, does Texas Water Code section
45.2122(b) require the petitioner to make an initial showing that the district’s rate-
setting action was arbitrary and capricious? '

5. If the answer to Question No. 4 is YES, in the circumstance that there is no
showing that the district action setting the rates was arbitrary and capricious and the
rates are therefore presumed to be “properly established,” is there any further inquiry
required into whether the rates themselves are valid? If so, what is the standard under
which the rates themselves must be judged?

6. If the answer to Question No. 2 is YES, is the petitioner required 1o make the
initial showing the district’s rate-setting action was arbitrary and capricious whether
the rate affected is for retail service, wholesale service, or raw water?

I. Overview
In 2007, the Legislature enacted Texas Water Code section 49.2122, which states:

ESTABLISHMENT OF CUSTOMER CLASSES. (a) Notwithstanding any other law, a
district may establish different charges, fees, rentals, or deposits among classes of customers that
are based on any factor the district considers appropriate, including:

(1) the similarity of the type of customer to other customers in the class, inciuding:

(A) residential;

(B) commercial;

(C) industrial;

(D) apartment;

(E) rental housing;

(F) irrigation;

(G) homeowner associations;
(H) builder;

(D) out-of-district;

(J) nonprofit organization; and
(K) any other type of customer as determined by the district;

(2) the type of services provided to the customer class;

(3) the cost of facilities, operations, and administrative services to provide service to a
particular class of customer, including additional costs to the district for security, recreational
facilities, or fire protection paid from other revenues; and

65292811.1 -2-
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(4) the total revenues, including ad valorem tax revenues and connection fees, received
by the district from a class of customers relative to the cost of service to the class of customers.

(b) A district is presumed to have weighed and considered appropriate factors and fo
have properly established charges, fees, rentals, and deposits absent a showing that the district
acted arbitrarily and capriciously.

The three cases that have been abated pending the Commission’s consideration of the
certified questions involve the interpretation and application of Texas Water Code section
49.2122. These cases are the first matters involving this relatively new statute that have been
taken through the contested case hearing process. In each case, the parties have presented
arguments to the Administrative Law Judge regarding the effect of Texas Water Code section
49.2122 on the proceedings. Issues have been presented to the Administrative Law Judge
regarding the applicability of Texas Water Code section 49.2122 to the proceeding; the
placement of the burden of proof on the parties under Texas Water Code section 49.2122; the
effect of Texas Water Code section 49.2122 on Texas Water Code section 13.043(j); and the
level of proof required under Texas Water Code section 49.2122 to show that a district acted
“arbifrarily and capriciously,” among other issues.

These cases represent cases of first impression, and the issues presented for the
Commission’s consideration are central to the proper disposition of these matters. The District
respectfully requests that the Commission accept the certified questions, and establish a briefing
schedule to allow the parties to more fully brief these important issues for the Commission’s
consideration.

IL. Request for Additional Certified Question

The District respectfully requests that the Commission agree to answer one additional

question: “What does “arbitrarily and capriciously” mean in the context of an appeal of a rate

setting action taken by a district under Texas Water Code section 49.21227” This issue has been

raised in the pending matter involving the District,

65292811.1 «3-
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In considering this issue, the Administrative Law Judge in the District’s matter looked at
the use of “arbitrarily and capriciously” in Texas Water Code section 49.2122(b) and compared
it to the use of “just and reasonable” in Texas Water Code section 13.043(). The Judge found
“no meaningful distinction between the words ‘arbitrarily’ or ‘capriciously’ or between ‘just’ and
‘reasonable.””  Petition of Ratepayers Appealing Rates Established by Clear Brook City
Municipal Utility District, Order No, 6, p. 10 He concluded that “one acts unjustly and
unreasonably if one acts arbitrarily and capriciously. 1.

The Petitioner in the District's matter, TCR Highland Meadow Limited Partnership
(*TCR”) filed 2 Motion for Reconsideration of Order No. 6, a copy of which is attached hereto
as Exhibit A. In the Motion for Reconsideration, TCR contended that Texas Water Code section
49.2122¢b) did not shift the burden of proof to TCR and that, to overcome the presumption set
forth in Texas Water Code section 49.2122(b), TCR was merely required to provide “more than
a scintilla of evidence showing that the [District] ‘acted arbitrarily and capriciously.”” Exhibit A,
pp. 1-3.

The District countered, stating that the phrase “arbitrarily and capriciously” in Texas
Water Code section 49.2122(b) is used in the context of a challenge fo a rate action taken by a
district. A copy of the District’s Response to the Motion for Reconsideration of Order No, 6 is
attached hereto as Exhibit B. The phrase “arbitrarily and capriciously” establishes the legal
standard of proof that must be met to overcome the legal presumption established in Texas Water
Code section 49.2122. Primary jurisdiction over such a challenge is with the Texas Commission
on Environmental Quality. It is reasonable therefore, when considering the meaning of
“arbitrarily and capriciously,” to determine the meaning of the phrase in the context of
administrative proceedings. In short, “arbitrarily and capriciously” is a legal term of art.

The terms “arbitrary or capricious” are used in the Administrative Procedure Act when

defining the scope of review of a decision in a contested case. See TEX. GOV't CODE §

65292811.1 -4
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2001.174. Although these terms are not defined in the Administrative Procedure Act, case law
has developed, in the context of administrative proceedings, regarding the ferms “arbitrary and
capﬁcious,” “arbitrarily or capriciously,” and “arbitrary.” When construing a stafute, courts
presume that the Legislature acted with knowledge of the common law and court decisions in
enacting the statute. Phillips v. Beaber, 995 S.W.2d 655, 658 (Tex. 1999). It can be presumed
that the Legislature chose the phrase “arbitrarily and capriciously” to establish the legal standard
precisely because it was a standard commonly understood in the practice of administrative law.

In Order No. 7, the ALJ denied the Motion to Reconsider. A copy of Order No. 7 is
attached hereto as Exhibit C. Through Order No. 7, the ALJ determined that the District is
presumed to have weighed and considered appropriate factors and to have properly established
rates absent a showing by a preponderance of the evidence that the Disirict acted arbitrarily and
capriciously. The ALJ did not alter his determination of what it meant for the District to have
“acted arbitrarily and capriciously” and he declined to treat “arbitrarily and capriciously” as a
legal standard, as was contended by the District.

Certified questions address the Commission’s interpretation of its rules and applicable
statutes. 30 TeEX. ADMIN, CoDe § 80.131(b)(1). The issue of what “arbitrarily and capriciously”
means in the context of an appeal of a rate setting action taken by a district falls within the scope
of issues that can be considered by the Commission through a certified question. The
Comunission’s consideration of this issue and its response will allow the cases pending before
SOAH and those brought in the future to be processed more efficiently. As such, the District
respectfully submits that the parties in the pending proceedings and future litigants will benefit
from a determination by the Commission with respect to this issue. Certification of the District’s
proposed question would also further the interest of judicial economy and allow the parties to
better assess their respective legal positions and litigation risks. The District respectfully
tequests that the Commission agree fo answer the following question: “What does “arbitrarity

652928111 -5-
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and capriciously” mean in the context of an appeal of a rate sefting action taken by a district

under Texas Water Code section 49.21227”

Prayer
WHEREFOQRE, PREMISES CONSIDERED, Clear Brook City Municipal Utility District

respectfully requests that the Commission:

(1)  agree to answer the questions certified by the Administrative Law Judges in the
above-referenced matters on May 1, 2009,

(2)  agree to answer the following question: “What does “arbitrarily and capriciously”
mean in the context of an appeal of a rate setting action taken by a district under Texas Water
Code section 49.21227"; and

(3)  establish a briefing schedule to allow the parties to more fully brief these
important issues for the Commission’s consideration.

Respectfully submitted,
FULBRIGHT & JAWORSKIL.L.P.

Y/

“ PAULC. SARAHAN
State Bar No.: 17648200
1301 McKinney, Suite 5100
Houston, Texas 77010
Telephone: 713-651-5493
Facsimile: 713-651-5246

Attorneys for Respondent,
CLEAR BROOK CITY MUNICIPAL
UTILITY DISTRICT

65292811.1 -6-
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CERTIFICATE OF SERVICE

I certify that a true copy of Clear Brook City Municipal Utility District’s Brief on the
Administrative Law Judges’ Request for Answers to Certified Questions was sent by facsimile
on May 6, 2009 to all of the parties on the three attached Service Lists and to the following:

Administrative Law Judges

Hon. William G, Newchurch

Hon. Henry D. Card

Hon. Kerrie Qualtrough

State Office of Administrative Hearings
300 West 15™ St., Suite 502

Avngiin, TX 78701
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TCEQ DOCKET NO. 2008-0091-UCR

SOAH DOCKET NO.582-08-1700
TCR HIGHLAND MEADOW § BEFORE THE STATE OFFICE
LIMITED PARTNERSHIP §
Petitioner §
§
Y. § DF
§
CLEAR BROOK CITY MUNICIPAL §
UTILITY DISTRICT §
Respondent § ADMINISTRATIVE HEARINGS

TCR HIGHLAND MEADOW LIMITED PARTNERSHIP’S
MOTION FOR RECONSIDERATION OF ORDER NO. 6

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

TCR HIGHLAND MEADOW LIMITED PARTNERSHIP (*Petitioner”) files this Motion
for Reconsideration of Order No. 6 (‘Moﬁon’f}, and would show as follows:

| 1. ARGUMENT & AUTHORITIES

A. The “Presumption” in Water Code § 49.2122(b) Does Not Shift the “Burden of Proof”

1. Order ‘No. 6 concludes that Water Code § 49.2122(b) refieves Clear Brook City
Municipal Utility District (the “MUD”) of its “burden of proving that its rates are just and reasonable
... nnfil TCR first shows that Clear Brook éﬁted arbitrarily and capriciously.” See Order MNo. 6, at
p. 11

2. TCR asserts that nothing in Water Code § 49.2122(b) changes the “burden of proof”

under Water Code § 13.043(j) or 30 TAC § 291.12.

EXHIBIT A

594696.1 DBR 151243-00129 10723808
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3. First, in the context of Water Code § 49.2122(b) the Legisiature chose' to the term
“presumption” not “burden of proof.” Thus, coM 10 the Order No. 6, there isno conflict between
Section 49.2122(b) and 30 TAC § 291.12. Without such a conflict, Water Code § 13.043(j) or 30
TAC § 291.12 should determine which party has the burden of proof—"the provider of water and
sewer services.”

4, Furthermore, there is 2 clear distinction in Texas law between a “presumption” and
an applicable “burden of proof” to be applied in a case. The Texas Supreme Court has held that a
“presumption does not constitute evidence in itself or shift the burden of proof.” Republic Nat ' Life
Ins. Co. v. Heyward, 536 S.W.2d 549, 558 (Tex. 1976). Therefore, the presumption sef forth in

“Water Code § 49.2122(b) does not change the burden of proof from the MUD to TCR. Accordingly,
Order No. 6 should be modified to refiect that the MUD has the initial burden of proof to show that
its rates are “just and reasonable.” |

B. To Overcome the “Presamption” in Water Code § 49.2122(b), TCR Need Only Provide
More Than a Scintilla of Evidence that the MUD Acted Arbitrarily and Capriciously

S. Trrespective of whether TCR or the MUD has the burden of proof, TCR asserts that
the “presumption” in Water Code § 49.2122(b) ““disappears” when evidence to the contrary is '
introduced.” Heyward, 536 S.W.2d at 558. In other words, the “presumption™ is overcome when
TCR provides more than a scintilla of evidence showing that the MUD “acted arbitrarily and
capriciously.” See TEX. WATER CODE § 49.2122(b). To be sure, the Legislature has not specified
what level of proof is required to overcome the “presumption” in Water Code § 49.2122(b) as ithas

in other statutes. E.g., Dixon v. Dewhurst, 169 S.W.3d 515, 517 (Tex. App.—Texarkana 2005, no

"“Byery word of a statute is presumed to have been used for a purpose, and the cardinal
rule of statutory comstruction requires that each sentence, clause, phrase and word be given effect
if reasonably possible.” City of Mo. City v. State ex rel. City of Alvin, 123 8.W.3d 608, 614
(Tex. App.—Houston {14th Dist.] 2003, pet. denied).

5946951 DBR 151243400125 123408 -2-
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pet.) (discussing level of proof required, under the Administrative Procedures Act, to overcome
presumption that administrative agency’s decision is correct is “substantial evidence,” which is
“more than a scintilla and is enough relevant evidence that a reasonable mind could come to the
same conclusion”); Harrison v. Stanley, 193 S.W.3d 581, 583-84 (Tex. App.—Houston {1st Dist.]
2006, pet. denied) (discussing the level of proof, under the Texas Election Code, to overcome the
presumption that an election was valid isby clearand convincing evidence). Because the Legislature
did not require a heightened level of proof to overcome the Water Code § 49.2122(b) presumption,
TCR contends that it should only have to provide more than a scintifla of evidence that the MUD
“acted arbih'aﬁly and capriciously” to overcome this presumption.
O. RELIEF SOUGHT

6. Based upon the foregoing, TCR requests that the ALY reconsider Order No. 6, and
that upon reconsideration of the same and this Motion, that the ALY issue an order that is consistent
with Water Code § 13.043() or 30 TAC § 291.12, placing the burden of proof on the MUD to prove
that its rates are “just and reasonable,” that the ALY issue an order requiring the MUD to prefile and
present its direct case first, and that the ALJ issuc an order declaring that to overcome the
“presumption” in Water Code § 49.2122(b), TCR need only provide more than a scintilta of evidence
that the MUD “acfed arbitraﬁly and capriciously.”

7. TCR requests a hearing be set on its Motion.

1L PRAYER

WHEREFORE, PREMISES CONSIDERED, Petitioner, TCR HIGHLAND MEADOW
LIMITED PARTNERSHIP, prays that its Motion for Reconsideration of Order Mo. 6 be GRANTED,
that a hearing be set on the same, that the relief requested herein above be GRANTED, and that
Petitioner, TCR HIGHLAND MEADOW LIMITED PARTNERSHIP receive such other and further

relief, general and special, both at law and equity, to which it may show itself to be justly entitled.

$94696.1 DBR [151243-00125 1072308 -3~
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Respectfully submitted,

TCR HIGHLAND MEADOW LIMITED
PARTNERSHIP

By, and through, its attorneys of record:

HOOVER SLOVACEKLLP

H. LERLAND

State Bar No. 12153500

DYLAN B. RUSSELL

State Bar No. 24041339

HowARD M. BOOKSTAFF

State Bar No. 02626200

5847 San Felipe, Suite 2200

Houston, Texas 77057

(713) 977-8686 Telephone

(713) 977-5395 Facsimile
ATTORNEYS FOR PETITIONER, TCR
HIGHLAND MEADOW LIMITED
PARTNERSHIP

5946961 DBR ISI243-00129 (023508 -4-
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SOAH DOCKET NO. 582-08-1700
TCEQ DOCKET NO. 2008-0091-UCR

TCR HIGHLAND MEADOW LIMITED § BEFORE THE STATE
PARTNERSHIP, §
§
Petitioner, 8§
5
v. § OF
§
CLEAR BROOK CITY MUNICIPAL §
UTILITY DISTRICT, 8§
§
Respondent § ADMINISTRATIVE HEARINGS

- CLEAR BROOK CITY MUNICIPAL UTILITY DISTRICT’S RESPONSE TO
TCR HIGHLAND MEADOW LIMITED PARTNERSHIP’S MOTION FOR

RECONSIDERATION OF ORDER NO. 6
TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW CLEAR BROOK CITY MUNICIPAL UTILITY DISTRICT (the
“District™) and files this its Response to TCR Highland Meadow Limited Partnership’s Motion

for Reconsideration of Order No. 6, and would show as follows:

1. On October 22, 2008, the Administrative Law Judge issued Order No. 6 in this

matter, concluding that Tex. Water Code § 49.2122(b):

) creates a presumption that Clear Brook's rates are just and reasonable;

. assigns to TCR the burden of proving that Clear Brook acted arbitrarily and

oo CRPICIONSlY, which is synonymous. with unjustly and unreasonably,.in.weighing . . . .

and considering appropriate factors and propetly establishing rates;

. is a later enacied statute that conflicts with 30 TAC § 291.12, concerning burden
of proof, and Water Code § 49.2122(b) prevails;

o dom not, nor does Water Code § 49.2122(a), conflict with Water Code
§ 13.043(3), which requires Clear Brook’s rates to be just, reasonable, etc.; and

65222925 2/10602770 EXHIBITB
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. relieves Clear Brook of the burden of proving that its rates are just and

reasonable, which it would otherwise have under Water Code § 13.043(}) and 30
TAC § 291.12, until TCR first shows that Clear Brook acted arbitrarily and
capriciously.

2. TCR Highland Meadow Limited Partnership (“TCR™) filed its Motion for
Reconsideration on October 23, 2008. TCR’s motion asserted: (a) nothing in Water Code
§ 49.2122(b) changes the “burden of proof under Water Code § 13.043(j) and 30 TAC
§ 291.12; and (b) TCR should only have to provide more than a scintilla of evidence that the

District “acted arbitrarily and capriciously” to overcome the presumption.

1L

Argument & Authorities

A. TCR Has the Burden of Proof to Show the Distyict Acted Arbitrarily and Capriciously

3. The statute at issue in this matter is Water Code § 49.2122. Under this statute,
“Notwithstanding any other law,” the District “may establish different .charges ... among classes

of customers based on any factor the district considers appropriate, including:

» the similarity of the type of customer to other customers in the class;

« the type of services provided to the customer class;

» the cost of facilities, operations and administrative services to provide service to a
particular class, including additional costs for security, recreational facﬂiti_es, and
fire protection; and

» the fotal revenues, including ad valorem tax revenues and comnection fees,

received by the district from a class of customers relative to the cost of service to

U S ﬂmjﬁm: T e e i i L i i< i e <

TEX. WATER CODE § 49.2122(a).

652229252 “2-
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4, A district is presumed to have weighed and considered appropriate factors and to

have properly established charges and fees absent a showing that the district acted arbitrarily
and capriciously. TEX. WATER CODE § 49.2122(b) {(emphases added). This threshold issue is
one on which TCR has the burden of proof.

5. TCR contends that the Legislature’s use of “presumed” rather than “burden of
proof” is determinative. As TCR notes, when possible to do so, effect must be given to every
sentence, clause and word of a statute so that no part thereof be rendered superfluous. City of
Marshall v. City of Uncertain, 206 S.W.3d 97, 105 {Tex. 2006); City of Missouri City v. State ex

., rel. City of Aivin, 123 8.W.3d 606, 614 (Tex. App. — Houston 14" Dist.] 2003, pet. denied); see

also TEX. GOV'T CODE § 311.023(2).

6. TCR’s analysis fails to comply with this fundamental standard of statutory
interpretation by completely omitting a consideration of the concluding phrase of Water Code

- §49.2122(b) - “absent a showing that the district acted arbitrarily and capriciously.” Under the
plain language of the statute,' the District’s rates are presumed to have been properly established
or set unless a pérty shows, i.e., proves, that the District acted arbitrarily and capriciously.
Logically, TCR, as the appellant contesting the District’s rates, has the burden to make such a

showing.

7. TCR contends further that there is a distinction between a presumption and an
applicable burden of proof, citing Republic Nat'l Life Ins. Co. v. Heyward, 536 S.W.2d 549, 558

(Tex. 1976). In Heyward, the Court considered a common law presumption that, where there is

suicide. Id.

Y City of Marshall v. City of Uncertain, 206 8.W.3d 97, 105 (Tex. 2006) (“A court, in construing a statute, looks
first to the plain and ordinary meaning of the statute’s words™).

652279752 ~3-
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8. In contrast, Water Code § 49.2122(b) includes a legislatively-created presumption
and specifies the standard of proof TCR must provide to overcome the presumption. As the
Administrative Law Judge has determined, Water Code § 49.2122(b) requires TCR lo show that
the District acted arbitranily and capriciously to defeat the presumption that the rates were

properly established. TCR’s motion for reconsideration of Order No. 6 should be denied in this

regard.

B. TCR Misstates Its Burden of Proof

9. TCR contends the presumption established by Water Code § 49.2122(b) is
overcome when TCR provides more than a scintilla of evidence showing that the District acted
arbitrarily and capriciously. TCR also argues, “To be sure, the Legislature has not specified
what level of proof is required to overcome the ‘presumption’ in Water Code § 49.2122(b).”

TCR is incorrect in both instances.
Level of Proof is Specified in Water Code § 49.2122(b)

10.  As discussed above, the Legislature established a presumption and specified the
level of proof necessary to overcome the presumption in Water Code § 49.2122(b). Absent a
showing that thc'District acted arbitrarily and capriciously, the District’s rates are presumed
valid. Contrary to TCR’s assertion, the Legislature specified this heightened level of proof, and
through the heightened level of proof, gave districts broad discretion in setting rates. TCR’s

assertion that the Legislature has not specified the level of proof necessary for TCR to overcome

652229251 4.
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TCR Must Show There Is No More Than A Scintilla of Evidence Supporting
District’s Decision

11 TCR’s contention that it can overcome the presumption by providing more than a
scintilla of evidence showing thal the District acted arbitrarily and capriciously is also in error.
TCR has cited Dixon v. Dewhurst, 169 S.W.3d 515 (Tex. App. ~ Texarkana 2005, no pet.) in
support of its position in this regard. However, TCR’s position is entirely contrary to the court’s

analysis in that case.

12. As the Dixon court notes, a reviewing court is extremely protective of an agency’s
decision. Id., at 517. The Dixon court was considering a case under the substantial evidence
standard or review. “The cases applying the [substantial evidence] standard presumes that the
Board’s order is supported by substantial evidence and that the plaintiff has the burden to
overcome this presumption.” 1d.; see also £l Paso v. Public Util. Com'n of Texas, 883 S.W.2d
179, 185 (Tex. 1994). Substantial evidence is a limited standard of review, requiring only more
than a mere scintilla of evidence to support an agency’s determination. Montgomery Indep. Sch.
Dist. v. Davis, 34 8.W.3d 559, 566 (Tex. 2000). The order will be upheld if there is “enough
relevant evidence that a reasonable mind could come to the same conclusion.” Dixon, 169
S.W.3d at 517, citing, Firemen's and Policemen’s Civil Serv. Com'n v. Brinkmeyer, 662 8.W.2d
953 (Tex. 1984). Further, the evidence in the record may even preponderate against the decision
and nevertheless amount o substantial evidence such that the decision must be upheld. Dixon,

169 S.W .34 at 517, citing, Tex. Health Facilities Com'n v. Charter Medical-Dallas, Inc., 665

185 (Tex. 1994).

65722925.2 -5-
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13. Under this analysis, TCR must show that there is no more than a scintilla of
evidence supporting the District’s decision. TCR’s analysis is completely counter to the case

law it cites in support of its position.
Arbitrarily and Capriciously

14, The Admimistrative Law Judge correctly noted in Order No. 6 that “arbitrarily and
capriciously” is not defined in the Water Code. | A court may look to the context of an undefined
statutory term to determine the Legislatore’s intended meaning. Texas Dep'’t of Transp'n v.
Garza, 70 S.W.3d 802, 806 (Tex. 2002). The phrase “arbitrarily and capriciously” in Water
Code § 49.2122(b) is used in the context of a challenge to a rate action taken by a district. It
establishes the legal standard of proof that must be met to overcome the legal presumption
established in Water Code § 49.2122. Primary jurisdiction over such a challenge is wiﬂ.'; the
Texas Commission on Environmental Quality. It is reasonable therefore, when considering the
meaning of “arbitrarily and capriciously,” to determine the meaning of the phrase in the context

of administrative proceedings.

15. The terms “arbitrary or capricious” are used in the Administrative Procedure Act
when defining the scope of review of a c{ecision in a contested case. See TEX. GOV’T CODE
§ 2001.174. Although these terms are not defined in the Administrative Procedure Act, case Jaw
has developed, in the context of administrative proceedings, regarding the terms “arbitrary and

M

capricious,” “arbitrarily or capriciousty,” and “arbitrary.” When construing a statute, courts

ccarmren e pESUIDE-that the Legislature acted with-knowledge -of the-common aw and-eourt-decisionsip—-- - —
enacting the statute. Phillips v. Beaber, 995 8.W.2d 655, 658 (Tex. 1999). It can be presumed
that the Legislature chose the phrase “arbitrarily and capriciously” to establish the legal standard

precisely because it was a standard commonly understood in the practice of administrative law.

652229252 -6-
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Therefore, case law interpreting “arbitrary and capricious,” “arbitrarily or capriciously,” and
“arbitrary” is instructive regarding the level of proof that TCR must produce to sustain its burden

of showing that the District acted arbitrarily and capriciously,

16.  The Third Court of Appeals has addressed the standard of proof unecessary to
establish “arbitrary and capricious” action in several cases. The court has stated, “An agency
decision may be found arbitrary and capricions if it is based on Jegally irrelevant factors, or if
legally relevant factors were not considered.” Sanchez v. Texas St. Bd. of Medical Examiners,
229 5.W.3d 498, 508 n. 6 (Tex. App. — Austin 2007, no pet.); Reliant Energy, Inc. v. Public Util,
Com’n of Texas, 153 8.W.3d 174, 195 (Tex. App. — Austin 2004, review denied); Consumers
Water, Inc. v. Public Util. Com’n of Texas, 774 8.W.2d 719, 721 (Tex. App. — Austin 1989, no
pet). Agency decision that are not supported by substantial evidence are deemed arbitrary and
.capﬁt:'icms. Public Utif. Com ’ﬁ of Texas v. Gulf States Utilities Co., 809 S.W.2d 201, 211 (Tex.
1991). Conversely, an administrative decision is generally not arbitrary and capricious if it is
supported by substantial evidence. Gerst v. Nixon, 411 $.W,2d 350, 354 (Tex. 1966); Hinkley v.
Texas St. Bd. of Medical Examiners, 140 S.W.3d 737, 743 (Tex. App. — Austin 2004, review
denied). As noted above, substantial evidence is a limited standard of review, requiring only
more than a mere scintilla of evidence to support an agency’s determination. Monigomery Indep.

Sch. Dist. v. Davis, 34 S.W.3d 559, 566 (Tex. 2000).

17.  The Third Court of Appeals has also addressed the phrase “arbitrarily or

capriciousty.” In Meador-Brady Mgt. Corp. v. Texas Motor Vehicle Com’n, 833 SW.2d 683,

688 (Tex.App. — Austin 1992,), rev'd on other grounds, 866 S.W.2d 593 (Tex. 1993), Meador-
Brady alleged that the Motor Vehicle Commission’s order was arbitrary and capricious. The

cowrt stated, “In determining whether the Commission acted arbitrarily or capriciously, this

652209252 -7-
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Court must determine whether the agency based its order on a consideration of all relevant
factors and whether there is a rational connection between the facts and the agency’s decision.

This Court may not substitute its decision for that of the Commission.” 4., at 689,

18.  In the context of a electricity rate case, the Texas Supreme Court has determined
that an agency’s decision is “arbitrary” if the agency: (1) fails to consider a factor the ]cgisiamre
directs it to consider; (2) considers an irrelevant factor; or (3) weighs only relevant factors that
the legisiature directs it to consider but still reaches a completely unreasonable result. El Pasov.

Public Util. Com'n of Texas, 883 S.W.24 179, 184 (Tex. 1994).

19.  In summary, the Legislature included a specific legal standard that must be met to
overcome the presumption that the District’s rates are properly established. The specific legal
standard, “arbitrarily and capriciously,” is ome that is well-established in fthe area of
adn;inistrative law. Under this standard, the District’s action will not be considered arbitrary and
capricious if it is supported by substantial e;vidence. As noted above, substantial evidence is a
limited standard of review, requiring only more than a mere scintilla of evidence to support the
District’s rate order. To meet its burden of proof, TCR must prove that there is no more than a

mere scintilla of evidence to support the District’s rate order.

VIL
Prayer

WHEREFORE, PREMISES CONSIDERED, Clear Brook City Municipal Utility District

. --.... Yespectfully requests that on final hearing, the Administrative Law Judge order the followdng: ...

1. TCR Highland Meadow Limited Partnership’s Motion for Reconsideration is

denied;

6527229252 -8-
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2. TCR has the burden .of proving that Clear Brook City Municipal Utility District

acted arbitrarily and capriciously in adopting the rate order that is the subject of this proceeding;

3. To meet this burden, TCR must prove that the rate order is not supported by
substantial evidence and to do so, TCR must prove that there is no more than a mere scintilla of

evidence to support the rate order.

4, Such other and forther relief fo which Respondent may show itself justly entitled.

Respectfully submitted,
FULBRIGHT & JAWORSKI L.L.P.

Il sl

¥ PAUL C. SARAHAN
State Bar No.: 17648200
Fulbright Tower
1301 McKinney, Suite 5100
Houston, Texas 77010
Telephone: 713-651-5493
Facsimile: 713-651-5246

Attorneys for Respondent,
CLEAR BROOK CITY MUNICIPAL
UTILITY DISTRICT

652225252 -9
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PETITION OF RATEPAYERS
APPEALING RATES ESTABLISHED

§  BEFORE THE STATE OFFICE
BY CLEAR BROOK CITY g ' OF

§

]

MUNICIPAL UTILITY DISTRICT
- ADMINISTRATIVE HEARINGS
§

ORDER NO. 7
DENYING MOTION TO RECONSIDER ORDER NO. 6,
DENYING MOTIONS CONCERNING LEVEL OF REQUTRED EVIDENCE,
AND
GRANTING MOTION TO EXTEND DEADLINE TO PROPOSE REVISED SCHEDULE

I. MOTION TO RECONSIDER

On October 23, 2008, TCR Highland Meadow Limited Partnership (TCR) filed a motion
asking the Administrative Law Judge (ALJ) to reconsider a portion of Order No. 6. TCR asked
that a hearing be set on its motion and argues that:

¢ Clear Brook City Municipal Utility Distriet {Clear Brook), not TCR, should be required
to prefile and present its direct case first;
o Clear Brook has the burden of proving lis rates are just and reasonable; and
» TCR need only provide more than a scintila of evidence that Clear Brook acted
arbitraxily avd capriciously in setiing the rates in dispute.
On Qctober 27, 2008, Clear Brook filed a response and asked the AL to hold s bearing and deny
TCR’s motion to reconsider and instead rule that:

s TCR must show that Clear Brook acted arbitrarily and capriciously in the adopting the
rale order, and

« To meet that burden, TCR mmst show that there is no more than 2 scintilla of evidence to
support Clear Brook’s rate order.

When contacted by the ALJ's Assistant, the Executive Director (ED) and the Office of Public
[nterest Counscl (OPIC) indicated that they would not be filing responses to the motion to
reconsider. The ALY sees no reason to hold a hearing on TCR's motion, since it concemns issues
of law, which the parties have thoroughly briefed, The motions for a hearing are denied.

EXHIBIT C
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Additionally, TCR’s mation {o recomsider Order No. 6 is denied. The ALJ sees no error
in the portion of the Order about which TCR complains. The ALY still concludes that TCR has
the initial burden of proof and should prefile and present its direct case first bocause Water Code
§ 49.2122(b):

» crentes a presumption that Clear Brook’s rates ate just and reasonable;

» ussigns o TCR the burden of proving that Clear Brook acted arbitrarily and capricious,
which i5 synonymous with unjustly snd unreasomably, in weighing and considering
appropriate factors and properly establishing rates;

o is & later enacted statute that conflicts with 30 Tex. AbmmN. Cope (TAC) § 291.12,
concerning burden of proof, and Water Code § 49.2122(b) prevails;

« does not, nor does Water Code § 49.2122(s), conflict with Water Code § 13.043(j), which
requines Clear Brook’s rates to be just, reasonable, eic.; and

» relieves Clear Brook of the burden of proving that its mtes are just and reasonsble, which
it would otherwise have under Water Code § 13.043(j) and 30 TAC §291.12, wntii TCR
first shows that Clear Brook acted arbitrarily and capriciously.

1L LEVEL OF REQUIRED PROOF

When Order No. 6 was issued only special exceptions, a discovery dispute, and a request
to modify the procedural schedule—primarily to deal with burden of proof and the order of
prefiling evidence—was before him. In the current pleadings, TCR and Clear Brook morc
specifically ask for rulings concarming the level of proof required to meet TCR’s burden of
proving that Clear Brook acted arbitrarily and capriciously in setting the disputed rates. The ALJ
agrees that the case will be processed more efficiently if he mles on this issue at this time.

The level-of-proof dispute largely concerns scintillas, which arc tiny amounmts of
something. Assuming for the sake of argument that it has any burden of proof, TCR claims that
it must present only a bit more than a scintilla of evidence that Clear Brook acted arbitrarily and
capriciousty in setting the disputed rates. On the other hand, Clear Brook contends that TCR
must show that there is no more than 2 scimitla of evidence to support Clear Brook’s rate order.

Both are incorrect.
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Both Parties rely on administrative law cases decided under Tex. Gov't Code § 2001.174,
its statutory ancestor, similar provisions in other statues, and similar principles developed by the
courts in the absence of statwtes on point. Section § 2001.174 sumnarize all of those and states:

If the law authorizes review of a decision in a contested case under the substantial
evidence rule or if the law does not define the scope of judicial review, & cowrt
may not substitute its judgment for the judgment of the state agency on the weight
of the evidence on questions committed to agency discretion but:
(1) may affirm the agency decision in whole or in part; and
(2) shall reverse or remand the case for further proceedings if substantial
rights of the appellant have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are:
(A) in violation of a constitutional or statutory provision;
(B) in excess of the agency's statutory authority;
(C) made through unlawful procedure;
(D) affected by other ersor of law;
(B) not reasonably supported by substantial evidenoe considering
the reliable and probative evidence in the record as a whole; or
(F) arbitrary or capricious or characterized by abuse of discretion
or clearly unwarranted exercise of discretion.

Thus, absert legal error, a reviewing court will almost never second-guess the weight assigned to
the evidence by the apency that acted in a quasi-fudicial capacity and considered the evidence
presented by the parties to the dispute. The deference given to the administrative adjudicator’s
weighing of the evidence is enommous. As the Supreme Cowrt of Texas summarized in Texay
Health Facilities Com. v. Charter Medical-Dallas, Inc., 665 8.W.2d 446, 453 (Tex. 1984):

Although substantial evidence is more than a mere scintilla, dlamo Express, Inc.
v. Union City Transfer, 158 Tex. 234, 309 S.W.2d 815, 823 (1958), the evidence
in the record actually may preponderate against the decision of the agency and
nonctheless amount to substantial evidence. Lewis v. Meiropolitan Savings and
Loun Association, 550 S.W 24 11, 13 (Tex. 1977). The true test is uot whether the
agency reached the coneet conclusion, but whether some reasonable basis exists
in the record for the action taken by the agency. Gerst v. Nixon, 411 S.W.2d 350,
354 (Tex. 1966). A reviewing court is not bound by the reasons given by an
agency in its order, provided there i3 a valid basis for the action taken by the
agency. Railroad Commission v. City of Austin, 524 S.W.2d 262, 279 (Tex. 1973).
Thus, the agency's action will be sustained if the evidence is such that reasonable
minds could have reached the conclusion that the agency must have reached in
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order to justify its action. Suburban Usifity Corp. v. Public Utility Commission,
652 8.W.2d 358, 364 (Tex. 1983).

The findings, inferences, conclusions, and decisions of an administrative agency
are presumed to be supported by substential evidence, and the burden is on the
contestant to prove otherwise. fmperial Americon Resources Fund, Inc. v
Railroad Commission, 557 S.W.2d 280, 286 (Tex. 1977). Hence, if there is
evidence to support sither affimmative or negative findings on 2 specific macter,
the decision of the agency must be upheld. Gerst v. Goldsbury, 434 8.W.2d 665,
667 (Tex. 1968); see also Lewis v. Jacksorille Bullding and Loan Association,
540 §.W.2d 307, 311 (Tex. 1976).

Should either TCR or Clear Brook seek judicial review of the Commission’s ultimate decision in
this case, Section § 2001.174 would spply. A reviewing court would defer to the Commission’s

weighing of the svidence.

That leads TCR 10 argue that it need only provide a bit more than a scintilia of evidence
that Clear Brook acted arbitrerily and capriciously, The ALY does net apree. While only a smait
amount of evidence is needed to support & decision by the Commission on judicial review, the
Commission demnands a higher level of proof from a movant in & casa before it. 30 TAC § 80.17
provides

() The burden of proof is on the moving party by a preponderance of the
evidence, except as provided in subsections (b) . . .

(b) Section 291.12 of this title (relating to Burden of Proof} governs the burden of
proof in a proceeding involving a proposed change of water and sewer rates not
governed by Chapter 291, Subchapter | of this title (relating to Wholesale Water

or Sewer Service).
RRE

(Emphasis added.)

As discussed in Order No. 6, 30 TAC §291.12 places the hurden of proof on “the provider of
water and sewer services,” However, Water Code § 49.2122 (b) preempts that rule by requiring
TCR to first show that Clear Brook acted arbitrarily and capriciously. To show that, the ALJ
concludes that Rule 80.17(a) applies and requires TCR 1o first show by a preponderance of the

PAGE 58" RCVDAT 10/34/2008 10:51:23 AM [Central Daylight Time}  SVR:HOFAX01/2 DNIS:0* CSID;512 938 070" DURATION frmm-55):01.68



Received: May 6 2009 04:07pm
Fulbright (HO) 5/6/72008 4:02 PM PAGE 28/028 Fax Server
1073172008 09:56 FAX 512 938 0730 SDAH @ 006/009
SOAR Docket MNo. 582-08-1700 Order No. 7 Page 3

TCEQ Dockst No. 2008-8091-UCR

evidence that Clear Brook acted arbitrawily and capricionsly. A litle more than a scintilla will
not do.

But Clear Brook argnes that the required level of proof is even higher. It points to
additional cases applying Tex. Govt Code § 2001.174' and clsims thet they show thet the courts
have determined that something is not arbitrary and capricious if it is supported by substantial
evidence, which need be only slightly more than a scintilla of proof. This Izads Clear Brook to
comtend that TCR rost show that there is no more than a scintilla of evidence to support the rates
in dispute. The ALJ does not agree.

Clear Brook’s argument rips cases out of their Texas Gov't Code § 2001.174 context. In
those cases, the courts were niot generally determining the meaning of arbitrary and capricious.
Instead, they were determining the extent of the prohibition on e reviewing court’s substituting
its judgment concerning the weight of the evidence for that of the agency that acted as the neutral
trier of fact and weighed the evidence. In that situation, the adjudicator is entitled to extrerne
deference.

Clear Brook is not entitled tv that extreme deference. It did not hold a contested case and
was not acting 4s a disinterested and impartial adjudicator when it set rates. Instead, it was
acting as a seller and setting prices that it would charge TCR for service. Neither Section
2001.174 nor the Jong-established principles that underlie it apply in that situation. It is true that
Water Code § 49.2122 creates a presumption in Clear Brook’s favor, but a fair reading of that
statutes does not entitle Clear Brook to the same deference accorded an adjudicative agency.

! Sanchez v. Tex. State Bd, of Med. Excminers, 229 8.W.3d 498 (Tex, App. Austin 2007, no pet.), Refiant
Luergy, Ine. v. PUC, 153 8.W.3d 174 (Tex. App. Austin 2004, review deniesd); Public Uritity Com. v. Gulf States
Uitities Co., 809 5,W .24 201, 210 (Tex. 1991); Gerst v. Nixom, 411 S.W.2d 330 (Tox. 1966); Hirkley v, Tex, State
B of Med. Exam'rs, 140 8.W.38 737 (Tex. App. Austin 2004, veview denled); Mortgomery ndep. Sch. Dist, v,
Davis, 34 8.W.3d 559 (Tex. 2000); Meador-Brady Monagement Corp. v. Texas Motor Vekicle Comm'n, 833 8.W.2d
683 (Tex. App. Anstin 1992), rev’d on otber grounds, 866 S.W.2d 593, (Yex. 1993); and City of & Paso v. Public
Util. Comm's, 883 §,W.2d 179, 185 (Tex. 1994),
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The ALJ concludes that Clear Brook is presumed to have weighed and considered
appropriate factors and to have properly established rates absent a showing by & preponderance
of the evidence that Clear Brook acted arbitrarily and capriciously.

I, EXTENSION OF DEADLINE TO FILE REVISED SCHEDULE

On October 29, 2008, TCR, with the concurrence of all parties, filed a2 motion 1o extend
the October 29, 2008, deadline that Owder No. 6 set for the parties to propose a revised
procedural schedule. TCR asked for an extension until the ALY ruled on TCR’s motion to
reconsider Order No. 6. The motion to extend is granted. The Parfies shai confer and propose &
new schedule by November 14, 2008.

SIGNED QOctober 31,

WILLIAM G. NEWCHURCH
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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